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Abstract

As a general principle, in civil proceedings especially when pleadings
have been filed and exchanged, it is incumbent on each party to supply
the evidence for the proof of any fact relevant to his own case. This
burden is one imposed by statute and must be discharged satisfactorily.
It may happen, as is often the case, that part of the material facts a
party relies on in proof of his case is contained in a decision in a
previous proceeding, either civil or criminal. In the case of previous
proceedings in civil cases, not much difficulty is encountered provided
the conditions are satisfied - but in the case of previous criminal
proceedings, much objection is raised to its admissibility. The judicial
confusion caused by this argument stemmed from the decision in
Oyewole v. Kelani wherein the court held that evidence of conviction
in a criminal case is irrelevant in a subsequent civil action arising out
of the same transaction, and by virtue of that, such evidence is
inadmissible. As this view does not represent the true position of the
law, this paper is intended to examine the situation before the
confusion, the turning point and the reason for the change of heart,
observing that though the dust has not settled, there is light at the end
of the tunnel. This paper concludes that in the appropriate cases,
decisions on a past criminal proceeding can be relevant not only as a
proof of the conviction but also as estoppel per rem judicatum in
subsequent civil proceedings.

Introduction

The question whether past decisions in criminal proceedings are relevant and admissible in
subsequent civil proceedings has generated sufficient controversy that has left conflicting and
contradictory decisions on the matter. While some authorities hold that a criminal conviction is not
relevant and admissible in a subsequent civil action, other authorities hold that it is. This controversy
stemmed from the decision of the Court of Appeal (in England) in Hollington v. Hewthom & Co. Ltd
(1943) in which the court held that a certificate of conviction cannot be tendered in evidence in civil
proceedings for the reason that the conviction, being the opinion of another court, was not relevant and
therefore not admissible.

Even in England where this principle emanated, it has since been abolished not only by statute
but also by judicial pronouncements. This notwithstanding, some courts in Nigeria still find reasons to
apply the principle in spite of the provisions in our laws to the contrary effect. This has led to a serious
conflict that needs to be addressed. It is for this reason that this paper sets out to discuss the admissibility
of past decisions in criminal proceedings in subsequent civil proceedings. In doing this, it shall endeavour
to make the point that under our laws, past decisions in criminal proceedings ought to be admissible in
subsequent civil proceedings without much ado. This is important to the conclusion that will be made at
the end of the presentation.

Use of Past Decisions in Subsequent Proceedings

In discussing the admissibility of past decisions in criminal proceedings in subsequent civil
proceedings, it is perhaps pertinent to first of all look at the use of past decisions generally in subsequent
proceedings. In this regard, the first issue that arises for determination is whether a judgment given in a
previous suit is relevant, and therefore, admissible in subsequent proceedings. It is a well-known fact that
a judgment given by court of competent jurisdiction in an earlier suit may be relevant in subsequent
proceedings. The Evidence Act (1990) provides circumstances under which such previous judgments
may be so relevant.

Where, there is in existence, a judgment or a decision, which in law prevents or bars the court
from holding another trial, the earlier judgment becomes a relevant fact in the subsequent trial under §@
provisions of section 49 of the Evidence Act. According to a learned author, Nwadialor, F. (1999),
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t'he posmo% of the law is that such a previous judgment is a bar to another trial if it constitutes what is

known as estoppel per rem judicatam. This gives rise to what is known in criminal procedure as autrefois
acquit or autrefois convict.

In criminal proceedings, after the charge has been read to an accused person, his plea will be
taken of the charge. He may plead autrefois acquit or autrefois convict as the case may be. This plea
simply means that the accused person has been tried of the offence and either acquitted or convicted. This

plea is predicated on the provisions of the Constitution, 1999. Section 36(9) provides that:
No person who shows that he has been tried by any court of
competent jurisdiction for a criminal offence and either convicted
or acquitted shall again be tried for that offence or for a criminal
offence having the same ingredients as that offence save upon the
order of a superior court.

From the above provisions, it is safe to infer that estoppel enjoys the highest recognition in
criminal law. Apart from the above provisions, sections 50, 51 and 54 of the Evidence Act also make a
previous judgment relevant in a subsequent suit in varying degrees and circumstances. But of special
importance to the subject matter of this presentation is the provision of section 54. It provides that:

Every judgment is conclusive proof, as against parties and privies,
of facts directly in issue in the case, actually decided by the court,
and appearing from the judgment itself to be the ground on which it
was based; unless evidence was admitted in the action in which the
judgment was delivered which is excluded in the action in which
that judgment is intended to be proved.

What is obvious from the foregoing discussion is that previous decisions are, and can be relevant
in subsequent proceedings and for diverse purposes.

It may happen, as is often the case, that part of the material facts a party relies on in proof of his
case or in defense of same is contained in a decision in a previous proceeding. It may be a decision in a
past civil or criminal proceeding. In the case of previous proceedings in civil cases, not much difficulty is
encountered in tendering the record of proceedings provided the conditions are satisfied (Okonkwo v
Kpajie, 1992). If such material facts are contained in a decision of a past criminal proceeding, the certified
true copy of the said decision is tendered in evidence and may form part of the facts to be weighed and
evaluated on the imaginary scale.

The Situation Before Now

However, most of the time, objection is raised to the admissibility of such decisions in criminal
proceedings in proof or defence of the case between the parties on the ground of relevance. It is usually
argued that as a general principle, proceedings in a criminal case are not and cannot be admissible in a civil
case. In this regard, albeit wrongly, the courts have held that evidence of conviction in a criminal case is
irrelevant in a subsequent civil action arising out of the same transactions and by virtue of that, such
evidence is inadmissible (Oyewole v Kelani, 1948).

In Oyewole v. Kelani, the plaintiff had instituted the action for damages done to his car from the
reckless driving of the defendant’s lorry by the defendant’s driver. At the hearing, counsel for the plaintiff
sought to put in evidence, the proceedings in a criminal action against the defendant’s driver in the
Magistrate’s Court and in which the driver was convicted in respect of the collision between the plaintiffs
car and the defendant’s lorry. Counsel to the defendant objected to the admissibility of the said proceedings
in the Magistrate’s Court. The trial judge upheld the objection and stated a case for the opinion of the West
African Court of Appeal with regard to his ruling. The West African Court of Appeal held that the trial
judge was right when he refused to admit the proceedings in the criminal action. On facts similar to the
Oyewoles case, the court in Nwankwo v. Anika came to the same conclusion and held that facts to be
given in evidence in a case must be facts that are legally admissible in evidence. In Hollington v. Hewthorn
& Co. Ltd, a case on which the above cases are predicated, on facts that are almost on all fours with the
facts of Oyewole v. Kelani, the Court of Appeal in England held that a certificate of conviction cannot be
tendered and cannot be admissible in evidence in civil proceedings. Only recently in Nigeria
Telecommunications Pic v. Awala, the Court of Appeal held that the record of criminal proceedings in
which a party is a victim
Admissibility of Past Decisions in Criminal Proceedings in Subsequent Civil Proceedings
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and in which the party testified is not relevant and not admissible in a subsequent trial in a civil action in
which the victim institutes claims for damages, because the complainant was not a party to the criminal
proceedings. On the status of a complainant in criminal proceedings, the court held that he is merely a
witness in the case and nothing more.

It is submitted with respect that the Court of Appeal was in grave error in coming to the
conclusion it did. This decision cannot be the correct statement of the law on the matter in the light of the
Supreme Court decision in Ezeanya v. Okeke in which it was held that a prosecutor clearly includes a
complainant in a criminal case. It is for this reason that the decision in the Awala Case and other cases to
the same effect are unacceptable.

The Turning Point

On the other side of the coin, and which marks the turning point, there are judicial decisions to
the effect that the record of proceedings in a criminal action is relevant and admissible in a subsequent
civil proceedings arising from the same transactions (Araka v.ldakwo, (1978) For example, in Ezeani v.
Ezene, the plaintiffs claimed special damages being the value of their properties alleged to have been
willfully damaged and looted by the defendants. The trial court refused to admit a certified true copy of
the criminal

Proceedings in which the defendants were convicted of riot in the course of which the plaintiffs
properties were damaged. The Court of Appeal held that the trial court erred in refusing to admit the
copy of the criminal proceedings because, if the criminal proceedings had been admitted, it would have
proved not only the fact of the convictions but also would have acted as presumptive proof of the
commission of the offence. The appeal was allowed and the case sent back for retrial. Even though this
decision was later erroneously overruled by the same court (Oyewole v. Kelani), it buttresses the point
being made, that is, that the record of proceedings in a previous criminal case can be and is admissible in
a subsequent civil proceedings for the particular purpose intended by the party tendering it.

It is, therefore, safe to conclude that proceedings in a criminal action can, if properly tendered,
be relevant and admissible as evidence of an admission therein by a party to the subsequent civil
proceedings (Oyetunji v. Akanni). It is submitted that part of the requirement for “proper tendering”
must be sufficient proof of the relevance of one case to the other. The Court of Appeal was more
emphatic when it held in Ifer v. Ikyanyon as follows:

Although there are circumstances under which criminal proceedings
can be admitted in civil suits.... this is only if the civil contest is aimed
at establishing claims or enforcing rights which are the direct result of
the crime. In such a situation, the record of proceedings of the criminal
case will be admitted not merely as proof of the conviction, but also as
presumptive proof of the commission of the crime. Therefore, criminal
proceedings are not ipso facto inadmissible in civil proceedings. Their
admission is always a function of the use to which they are intended to
be employed regard being hard to the relativity of the crime to the
claims in the civil suit.

In the above case, the court stressed the issue of relevance more than anything else. The
proceedings in the criminal action must be relevant to the claims in the civil suit hence regard must be
had to “the relativity of the crime to the claims in the civil suit”. This underscores the fact of relevance in
the admissibility of evidence. Every piece of evidence must be relevant to the facts in issue in the case in
which it is sought to be tendered. Thus, for whatever use a past criminal decision is intended to be made,
it must be relevant to the facts in issue in the case in which it is intended to be used. This is so because
according to a learned writer (Auda, T. A., 1990),

The entire law of evidence is dependent, in the main, on the rules governing admissibility and
inadmissibility of evidence, and whether a piece of evidence is admissible or not, is dependent upon
whether the fact to be established by the evidence is relevant to the facts in issue

It is submitted that having been considered relevant and admissible, past decisions in criminal
proceedings will be admissible so that they constitute issue estoppel against the accused person for all
purposes (Union Bank of Nig. Ltd v. Edionseri). In Union Bank of Nigeria Ltd. v. Edionseri, the
Supreme Court held that an accused person cannot be heard to dispute the findings of facts made in

the criminal court which convicted him, in a subsequent civil action brought by the complainant to recover
the property, the misappropriation of which he was convicted by that court because such findings raise
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Similarly, in the English case of Mcllkenny v. Chief Constable of West Midlands Police Force, the
Court of Appeal held that the issue estoppel arising from a criminal prosecution was to relitigated (Hunter
v. Chief Constable of West Midlands Police & Another, 1981).

The conclusion that can be drawn from the foregoing is that past decisions in criminal proceedings
are admissible if they are sufficiently relevant in subsequent civil proceedings arising from the same set of
facts. This means that a decision in a past criminal proceeding can constitute issue estoppel in a subsequent
civil proceedings and vice versa. In light of this, and in light of the fact that section 54 of the Evidence Act
which deals with estoppel does not discriminate or distinguish between civil and criminal matters (Ezeanya
v. Okeke), it is most respectfully submitted that the principle in Oyewole v. Kelani and other cases to the
same effect is no longer good law.

The Reason

In the face of our laws, particularly the provisions of section 54 of the Evidence Act and the
Supreme Court decision in Ezeanya v. Okeke, it is safe to contend that the controversy as to whether a past
decision in a criminal case is relevant and admissible in a subsequent civil proceeding is completely
unnecessary. It is a controversy that arose out of a wrong decision on the point in England in 1943. This
was in the case of Hollington v. Hewthorn & Co. Ltd where it was held that a certificate of conviction
cannot be tendered in evidence in civil proceedings as a court in a civil proceeding must base its findings
on the facts placed before it without any regard to the proceedings before another tribunal. Courts of
Nigeria have faithfully followed this decision which has since been declared to be wrong having been
given per incuriam and in complete and total disregard to existing authorities (Lord Denning, M.R., in
Mcllkenny v. Chief Constable of West Midlands Police Force & Anor.).

Of particular importance in this regard is the provisions of section 11 of the Civil Evidence Act,
1968 (in England) which provides that in any civil proceedings, the fact that a person has been convicted of
an offence by or before any court, shall be admissible in evidence for the purpose of proving in relevant
cases, that he committed that offence whether or not he is a party to the civil proceedings. Subsection 2(a)
of the same section further provides that in any civil proceedings in which by virtue of the section a person
is proved to have been convicted of an offence by or before any court, he shall be taken to have committed
that offence unless the contrary is proved. Thus, there is no doubt that the Act of 1968 was passed to
negative the decision in Hollington v. Hewthom & Co. Ltd.

Just as it happened in England, the reformers of the Anambra State Laws appreciated the
undesirability of the decision in Oyewole v. Kelani (which was predicated on Hollington’s Case) and
provided in the Torts Law (Cap. 135, Revised Laws of Anambra State, 1991) that with regard to acts and
omissions which amount to an offence of a criminal nature as well as a civil wrong, the fact of a criminal
conviction is admissible in proof of the civil wrong. Section 5(2) thereof provides that:

Where a person does an act or makes an omission which amounts to an
offence of a criminal nature as well as a civil wrong, and such a person is
convicted thereof in a criminal proceeding by a court of competent
jurisdiction, then and in every such case, it shall not be necessary for any
person who suffers damage or bodily hurt by reason of that act or
omission, and who is a party in a subsequent civil action founded upon
that act or omission, to prove by oral evidence the said act or omission or
any other fact found by the court at the said criminal proceeding; and, it
shall be sufficient proof of the several matters herein mentioned if a copy
of the said proceeding, duly certified by the registrar of the court by
which the proceeding was held, is duly tendered in evidence at the
hearing of the civil action”

This section has a proviso which requires the plaintiff to prove only the nature and extent of the
damage from which the court could form an opinion as to the quantum of damages it may award in the
case. To make sure that the principle in Oyewole v. Kelani does not rear its head again, the law
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under reference further provides that it shall be immaterial that the parties in the criminal proceeding are

not the same as the parties in the subsequent civil action.

It is submitted that section 5(2) of the Torts Law of Anambra State and other similar provisions
in other states’ Laws, has the same effect as section 11 of the Civil Evidence Act, 1968. Thus, in
negligence cases involving negligent or reckless driving, the fact of a criminal conviction of the reckless
driver is admissible in proof of negligence in the subsequent civil action to recover damages Arsks v.
Idakwo). No further proof is required as evidence of the conviction shall be sufficient proof of the said
negligence.

In the Mcllkenny Case, the Court of Appeal (in England) deprecated the decision in Hollington’s
Case for being fundamentally objectionable in three major respects.

D In the first place, the standard of proof in criminal cases is higher than that in civil cases. In
criminal cases, the standard is proof beyond reasonable doubt while that in civil cases is on the
preponderance of evidence. That being the case, it does not stand to reason that a civil court
would refuse to place reliance on a decision reached by a standard higher that that within which it
operates.

(2) In the second place, the decision in Hollington’s Case was given per incuriam. It was a mistake as
it was given without regard to existing authorities on the matter. It is this mistake that the Act of
1968 was enacted to correct.

3 In the third place, the decision in Hollington’s Case is fundamentally objectionable for its effect of
creating judicial embarrassment by the existence of conflicting and contradictory decisions by
different courts on the same set of facts. This will be the case if for example, a criminal court
finds “Mr. A” guilty of reckless or negligent driving and convicts him accordingly, and a civil
court trying the claim for damages arising from the same transaction comes to the conclusion that
“Mr. A” is not liable for reckless or negligent driving.

To allow such a situation to exist will not only be highly illogical but will also discredit the
administration of justice, defy public policy and shock the most unenlightened conscience. In the words of
the Supreme Court of Appeal in the United States of America (Eagle Star and British Dominions Ins. Co.
v. Heller, 1927), to do so:

..would be to encourage and give support to the current thoughtless
and carping criticisms of legal procedure, and to justify the gibe that
the administration of the lav," is the only remaining legalized lottery

It is to be observed that in spite of the foregoing, Nigerian courts have kept faith more with the
decision in Hollington v. Hewthorn & Co. Ltd notwithstanding that that decision had since been overruled
in England and in spite of the provisions of section 54 of the Evidence Act in Nigeria. It will be recalled
that in the Mcllkenny Case, Lord Denning, M. R; stated emphatically that the decision in Hollington’s
Case was wrongly decided as it was done in ignorance of previous authorities. The learned law lord further
stated that it was unnecessary to depart from that decision in that section 11 of the Civil Evidence Act,
1968 had overruled and replaced the said decision.

It is submitted that this ought to be the position in Nigeria. This is not just because of the
principle in Mcllkenny and the reasons adduced therein but more importantly because of the provisions of
section 54 of the Evidence Act. The Supreme Court in Ezeanya v. Okeke and the Court of Appeal in
Okafor v. Soyemi made the point that Hollington v. Hewthron & Co. Ltd. and Oyewole v. Kelani were
decided before the coming into force of section 54 of the Evidence Act which represents the modern law
on the issue.

Relying on Union Bank of Nig. Ltd. v. Idionseri and the Mcllkenny Case, the Court of Appeal
exhibited enormous courage in the case of Umar & Anor v. Ahungwa in holding that since the I¥' Appellant
had been tried in the criminal charge and found guilty of the offence of recklessly driving the lorry, the
conviction created an issue estoppel against him as to the manner in which he drove the lorry on day of the
accident. This emphasizes the point that past decisions in criminal proceedings are relevant and admissible
in subsequent civil proceedings. They are not just admissible. They also create issue estoppel against the
party convicted on the point in issue.

Recommendations

In view of the foregoing, it is recommended that the courts, particularly the Supreme Court should
directly decide the relevance and admissibility of past decisions in criminal proceedings. This will put to
rest the recurring question whether a decision in a criminal case can operate to found estoppel in a
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court appropriate opportunity to present their cases fully for a just determination by the court. Furthermore,
the implementation of this recommendation will help sanitize the law in this area and create a unified
environment as well as harmonize judicial decisions for a better administration of justice.

Conclusion

Without doubt the conclusion to be made is that, in appropriate cases, a decision in a criminal case
is relevant and admissible in a subsequent civil proceeding. It is not only admissible as proof of the
conviction, the past criminal decision do operate to found estoppel per rem judicatam in subsequent civil
proceedings. This issue has been settled by the authorities discussed in this work particularly section 54 of
the Evidence Act. As noted, this provision can be likened to the provisions of section 11 of the Civil
Evidence Act 1968 in England which is specific and direct on the matter. The same can be said of section
5(2) of the Torts Law of Anambra State, 1991. To decide otherwise than the unambiguous provisions of
the statutes examined by introducing extraneous matters would create serious “judicial embarrassment” in
the polity. Nothing rational can be inferred than to conclude that past decisions in criminal proceedings are
admissible in subsequent civil proceedings.
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